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WASHINGTON REPORT 13-33: Department of Labor (“DOL”) Issues Advance Notice of 

Proposed Rulemaking (“ANPRM”) Concerning Lifetime Income Illustrations in Defined 

Contribution Plan Benefit Statements. 

 

MARKET TREND: The DOL continues to be interested in helping participants in defined contribution 

retirement plans understand the retirement income security actually provided by their plan accounts and 

participation patterns.   

 

SYNOPSIS: The DOL issued an ANPRM concerning § 105 of ERISA setting forth possible concepts and rules 

that may be contained in future rulemaking concerning periodic benefit statements issued to participants in 

defined contribution plans.  The future rulemaking may require these statements to include various 

information about the lifetime income streams that participants can expect to be produced by their plan 

participation.  The current ANPRM describes certain language and concepts the DOL is considering in 

connection with future proposed regulations in this regard. 

 

TAKE AWAY:  The information revealed to defined contribution plan participants about the lifetime income 

that their plan account balances might generate could increase interest in including annuity products as 

investment vehicles in defined contribution plans.  Advisors and consultants should position themselves to 

assist employer-clients in complying with whatever disclosure requirements are ultimately imposed.  Also, 

providing some level of participant education may be in order, so advisors would be advised to bring this 

ANPRM to the attention of all HR directors. 



MAJOR REFERENCES:  ERISA §105; Advance Notice of Proposed Rulemaking RIN 1210-AB20. 
  
 
 

In May, the DOL issued an ANPRM in connection with ERISA § 105 relating to a potential future requirement 

that benefit statements required to be issued to participants and beneficiaries in a defined contribution 

retirement plan, such as a 401(k) plan, contain certain information relating to the lifetime income that may be 

payable to participants or beneficiaries based on the current account balance and certain specified 

assumptions.  The ANPRM follows up on a 2010 “Request for Information Regarding Lifetime Income Options 

for Participants and Beneficiaries in Retirement Plans” published by the DOL and is part of the agency’s 

attempts to develop appropriate means of educating retirement plan participants and beneficiaries about the 

sufficiency of their plan savings in satisfying their expected retirement income needs. 

  

The ANPRM is not itself a formal rulemaking.  Rather, its purposes are to indicate the direction the DOL is 

considering taking in this regard and to solicit comments concerning a possible future 

rulemaking.  Accordingly, the ANPRM sets forth certain language and concepts the DOL is considering as part 

of future proposed regulations, as well as an appendix that provides an example demonstrating how to calculate 

and construct a lifetime income illustration based on the proposed regulatory framework.  In addition, the DOL 

has made available on its website an interactive calculator that computes lifetime income streams in accordance 

with the principles described in the ANPRM. 

  

NEW RULES FOR BENEFIT STATEMENTS 

  

As noted above, the ANPRM was issued with respect to § 105 of ERISA, which requires the administrator of an 

individual account plan to provide periodic benefit statements to plan participants and beneficiaries.  These 

statements are required to be provided on a quarterly basis if participants can direct the investment of their 

accounts; otherwise, the statements generally must be provided once annually. 

  

Total Benefits Accrued 

  

Among other things, the periodic benefit statements are to include “the total benefits accrued” under the 

plan.  Under the ANPRM, “the total benefits accrued” would be considered to encompass: 

 The fair market value of the account balance as of the last day of the period covered by the statement; 

 The current dollar value of the projected account balance as of the participant’s normal retirement age 

as determined under the plan; 

 The fair market value of the account balance as of the last day of the period covered by the statement 

expressed as a lifetime income stream; and 



 The current dollar value of the projected account balance as of the participant’s normal retirement age 

expressed as a lifetime income stream. 

The ANPRM includes a model table that indicates how these determinations of the participant’s “total benefits 

accrued” could be presented. 

  

The ANPRM also requires that both lifetime streams be presented as estimated monthly payments based on the 

expected mortality of the participant or the joint lives of a married participant and his or her spouse.  In 

addition, the benefit statement must include an understandable explanation of the assumptions used to 

determine the lifetime income streams, as well as a statement that the illustrations are only illustrations and 

that actual monthly payments that may be received at normal retirement age will depend on various factors and 

may differ from the illustrations contained in the benefit statement. 

  

Constructing the Required Illustrations 

  

To present the illustrations potentially required under the ANPRM, a plan administrator must both determine a 

projected account balance at the participant’s normal retirement age and convert that projected account 

balance into a lifetime income stream.  The ANPRM discusses the assumptions to be used generally and 

provides a safe harbor for each of the two computations. 

  

Projected Account Balance.  The general rule under the ANPRM for the projection of the participant’s account 

balance at normal retirement age is that the projection must be “based on reasonable assumptions taking into 

account generally accepted investment theories.”  A projection will not be considered reasonable, however, 

unless it is expressed in current dollars and takes into account future contributions and investment returns.  (Of 

course, inflation must also be taken into account so that the projection is “expressed in current dollars.”) 

  

Along these lines, the safe harbor for projecting the future account balance sets forth three specific 

assumptions, which, if used, will result in the projection being considered reasonable: 

1. Contributions continue to normal retirement age at the current annual dollar amount, increased at a 

rate of 3% per year; 

2. Investment returns are 7%  per year; and 

3. A discount rate of 3% per year is applied to account for inflation.  

Lifetime Income Stream.  Similarly, the general rule under the ANPRM for the conversion of the projected 

account balance to a lifetime income stream is that “[t]he interest and mortality assumptions behind a lifetime 

income stream shall each be reasonable taking into account generally accepted actuarial principles.”  In 

applying these actuarial principles, the lifetime income stream is to be expressed as a level monthly payment 



payable over the life of the participant, or in the form of a joint-and-50%-survivor annuity in the case of a 

married participant, beginning as of the end of the period covered by the current benefit statement and 

assuming the participant is normal retirement age at that time (unless the participant is older, in which case the 

participant’s actual age is to be used). 

  

Under the safe harbor set forth in the ANPRM, a conversion to a lifetime income stream will be considered 

reasonable if the following assumptions are used: 

1. An interest rate equal to the 10-year constant maturity Treasury securities rate; and 

2. Mortality as reflected in the applicable mortality table under IRC § 417(e)(3)(B). 

If the plan offers an annuity form of distribution pursuant to a contract with an issuer licensed under applicable 

state insurance law, the plan must substitute actual plan terms for the safe harbor assumptions. 

  

TAKE AWAYS 

  

While it is unclear exactly what any formal rulemaking from the DOL in the area of lifetime income disclosures 

will require, it seems likely, from the ANPRM and the DOL’s continued expressions of interest in the issue of 

making defined contribution plan participants aware of the income security they can expect from their plans, 

that some form of disclosure will be required.  The information revealed to defined contribution plan 

participants about the lifetime income that their plan account balances might generate could increase the 

interest in including annuity products as investment vehicles in defined contribution plans.  Advisors and 

consultants should position themselves to assist employer-clients in complying with whatever disclosure 

requirements are ultimately imposed.  In addition, providing some level of participant education may be in 

order, so advisors would be advised to bring this ANPRM to the attention of all HR directors. 

  

For more information about the topic discussed in this Washington Report, please contact 

Albert Gibbons at algibbons@algibbons.com 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington 

Report as distributed or as re-circulated by our members, please be advised of the following: 

 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE 

USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED 

BY THE INTERNAL REVENUE SERVICE. 

 

In the event that this Washington Report is also considered to be a “marketed opinion” within 



the meaning of the IRS guidance, then, as required by the IRS, please be further advised of the 

following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING 

OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 

ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN 

INDEPENDENT TAX ADVISOR. 
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